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Outline and purpose

1. This paper deals briefly with some of the basics of IP law and practice, and then presents a methodology for undertaking a strategic IP management review leading to the development of an IP management policy for an agency. 
2. The paper was originally presented at the 4th AGS IP Law, Policy & Practice Seminar on 9 August 2007, but has been substantially improved since then. This version may be downloaded from: http://www.ags.gov.au/whatweoffer/seminars/IPforumstudies/Methodology_for_an_Agency_IP_Policy_August07.doc
3. In some places the paper relies on documents used for the Case Study: The APEC Adventure conducted as part of the Seminar. The Case Study papers are available on AGS’ website at: http://www.ags.gov.au/whatweoffer/seminars/IPforumstudies/ipforumstudies.htm
4. The context for this paper is the recent release by the Attorney-General of the Intellectual Property Principles for Australian Government Agencies (the ‘IP Principles’) regarding management of IP within the Commonwealth. FMA Act agencies are required to comply with the IP Principles, and report on their compliance, by 1 July 2008. A guidebook, the 'IP Better Practice Manual' is expected to be published by the Attorney-General's Department later this year to provide agencies with up-to-date information on implementing the Principles, including the development of agency IP policies. 
5. The process we are embarking on represents a real maturation of policy on IP management in the Commonwealth. 
6. A headline theme of the Attorney-General's press release is that business should now be given more opportunities to commercialise IP developed under government contracts.  This aspect reinforces similar policy messages in recent years, and on balance can be viewed as an incremental rather than a revolutionary change.  Indeed the press release balances this message with the converse observation that ‘[s]ometimes it is appropriate for Government to maintain public ownership of IP such as crucial defence or national security IP’.  

7. This is a familiar theme in legal advice provided by AGS to its clients over recent years.  AGS regularly assists agencies in distinguishing: 
· cases in which IP should be retained in public ownership because of its strategic value, relevance to core functions or importance in setting standards;

· cases in which procurement savings can appropriately be made by enabling the contractor to commercialise the IP they develop for the Commonwealth. 

8. In this paper I present a methodology that may assist agencies in developing their IP policies, as required by the IP Principles. I note that the IP Better Practice Manual will include a chapter on ‘Creating an IP management framework’ and I expect that too will contain a methodology. It may be different to the one I present, but there is no harm at all in having a couple of models to refer to. 
9. The methodology has been developed with a view to its adoption by FMA Act agencies, who are bound by the IP Principles. However it equally be applicable to CAC Act agencies, and to State and Territory agencies and even private sector organisations wishing to undertake an IP Review and development of an IP Policy. 
Some IP Basics

10. As a preliminary, I will deal with some legal basics that are important in the context of IP - both at a policy level and in practical management of IP contracting. The Case Study illustrates many of my points in practical circumstances. 
11. We should bear in mind these crucial distinctions. 

12. First, IP has to do with a range of subject matters, or categories of ‘Material’.  These include:

· works:

· literary works (this broad category includes novels, poetry, letters, lyrics for songs, textbooks, articles, reports, training materials, computer programs, databases and computer documentation);

· dramatic works (such as plays, film scripts, mime and choreography);

· musical works (i.e. any type of music, from folk songs to symphonies);

· artistic works (including paintings, drawings, photographs, etchings, sculpture, diagrams, plans, maps and works of artistic craftsmanship); 

· films (including traditional celluloid and various video formats);

· sound recordings (whether in the form of CDs, MP3 recordings, vinyl records, etc);

· inventions relating to novel products or processes;

· brands, trade marks and various manifestations of reputation, including domain names;

· designs that are industrially applied, such as designs for a kettle, a chair or a yacht;

· circuit layouts;

· plant varieties;

· confidential information, including sensitive personal information, business intelligence, technical know-how, etc.

IP subject matters are dealt with in the Case Study EXHIBIT A: IP Register for The Force - see column 1 of the table. 
13. Second, the IP Material must be embodied or fixed, initially and from time to time, in some format or medium.  Example include (in historical order):

· stone;

· papyrus, linen or paper;

· vinyl disc or celluloid film;

· magnetic tape;

· magnetic discs;

· ROM and RAM storage;

· CD, DVD and MP3 discs read via an optical process. 

14. Third, there are a number of IP Regimes that confer protection on the owner of the IP
 for the various categories of material.  These include the systems of protection conferred by (not necessarily in order of importance): 
· the Copyright Act 1968;

· the Patents Act 1990;

· the Trade Marks Act 1995;

· the Designs Act 2003;

· the Circuit Layouts Act 1989;

· the Plant Breeder’s Rights Act 1994; 

· the common law and various statutory provisions relating to confidential information.

IP regimes are dealt with in the Case Study EXHIBIT A: IP Register for The Force - see column 2 of the table. 
15. Fourth, the IP Regimes applicable to the subject matters mentioned may confer a range of different exclusive IP rights.  These include the right:

· to use;

· to copy;

· to further develop;

· to distribute, to communicate or otherwise to exploit; and/or

· to sublicence,

the relevant subject matter. 

16. Fifth, those IP rights may be enjoyed by two sorts of stakeholder, in two different ways, namely: 

· by way of ownership;

· by way of a licence. 

17. Indeed, a central objective in any contract transaction involving IP is the optimal allocation of IP rights between the parties.  Frequently this is resolved by allocating ownership (solely) to one party, whilst granting a licence (exclusive or not; narrow or broad) to the other party. There are many ways of allocating IP rights, and a skilled practitioner will often be able to identify options that are not obvious. 
IP rights, and their allocation between the owner and licensee(s), are dealt with in the Case Study EXHIBIT A: IP Register for The Force - see column 3 of the table. 
18. I pause here to make an important point: when people use the term ‘Intellectual Property’ or ‘IP’ they tend to slide imperceptibly between these different meanings.  This habit is mostly tolerable.  But sometimes precision in thinking is needed.  Without that the parties are likely to find that their communications regarding a transaction are confused, and drafting of any contract is likely to be defective and may give cause for later dispute.  

19. I will give just one hypothetical example to illustrate the point.  

Hypothetical

An agency enters into a funding agreement.  The task of the contractor is to prepare and manufacture quantities of CDs which embody pre-existing content developed by the Agency.  In the agreement the term ‘Material’ (and hence the term ‘Agreement Material’) is defined in such a way as to embrace a mixture of subject matter and media.  The definition states, in part: ‘”Material” includes all documents, equipment, software (including source code and object code versions), goods, information and data stored by any means…’.  The agreement provides that: ‘the title to and intellectual property in any Agreement Material vests in the contractor’.  Because of these muddled provisions it is not completely clear whether this ‘ownership’ refers to the physical media or the copyright subject matter stored on it.  On one view all IP embodied on the CD vests in, or is transferred, to the contractor because they manufacture physical CDs which did not previously exist.  The better view is that they do little more than to embody existing material onto new media; and that they own at most the minimal layer of formatting, indexing, etc. that is necessary to present the content to users of the CD.  However the conceptual confusion built into the agreement adds to the difficulty of supporting this conclusion. 
Summary

20. In summarising the IP basics, we may say: 
· there are various forms of fixation or media …

· which have the capacity to embody different subject matters or Materials ...

· which are protected by various IP Regimes …

· which confer characteristic IP rights …

· which can be allocated between the owner and licensees through contracts and other arrangements. 

21. That simple set of propositions encompasses much of IP law. You may therefore be inclined think that IP is easy after all! 

22. Unfortunately, from here on it starts to get more complicated.  The main reason, arguably, is that each IP Regime is different as to a number of aspects: 
· what subject matter they protect; 
· the threshold level of originality or novelty to be eligible for protection; 
· whether registration is required; 
· rules regarding initial ownership of the IP; 
· what IP rights are conferred; 
· exceptions to those rights; 
· rules regarding assignment and licensing of the IP rights; and

· how long the protection lasts. 
23. In addition IP Regimes may overlap.  The same material may be the subject matter of protection under more than one IP regime. Or it may be protected under one regime for part of its life cycle, and under a different regime later on. A classic example is an invention which might be protected initially by imposing confidentiality obligations, and later by application and grant of a patent.
24. So IP can be quite complex, really! 
	I have noticed a palpable reluctance of managers in the Commonwealth to acknowledge this complexity - more pronounced the more senior they are.  This tendency is exemplified by Bruce Bovver in the Case Study: The APEC Adventure.  I call it the ‘Bovver effect’ - as in ‘Don’t bovver me with all the detail’.  A manic yearning for simplicity!  These managers will expect you to produce an IP Policy in a week.  I will give you some material to deal with them. 
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Structure for an IP Management Review and Policy
25. A well-structured IP Policy document might encompass: 

· scope of the IP policy. This is usually the entire agency for which the review is to be conducted. However, the ‘scope’ of an IP Policy may be defined by reference to any organisational unit and/or function; 
· legislative framework applicable to the agency; 

· policy framework in which the agency operates; 
· specific activities in which IP arises to be dealt with. An ‘activity’, as that term is used here, is generally framed by reference to one or more of the following: 
· who we are dealing with; 
· what IP subject matter is involved in the dealing; 

· when in its life cycle it is to be dealt with.

· purposes (derived from above policies) which drive the IP choices we make in the course of an activity; 

· resources and tools which support the achievement of the purposes in the context of those activities. Resources and tools include things such as standard contracts / clauses, a template for an IP Register, training and support, etc. 

26. The above structure for an IP Policy is represented in diagrammatic form in the Annex. In the remainder of this paper I have explained the various elements of the methodology in more detail. Readers may find it helpful to keep the diagram in view as they work through the paper. 

27. Note that while the above structure can be viewed primarily as a chapter outline for an IP Policy document, inferentially it also offers pointers as to:

· how you might structure your thinking, and 
· how you might undertake an IP review leading to the deliverable (the IP Policy). 
Scope

28. The place to start is with ‘scope’. IP Principle 3 states that each ‘agency’ should have an IP management policy. That leaves open various possibilities. 
29. In the most obvious case an IP Policy would be prepared for a Department. But that raises the question whether the policy is to extend to outrider agencies within the Department.  In a lot of cases I expect those agencies might have their own IP Policy. For example I would expect a Treasury IP Policy not to extend to the Australian Bureau of Statistics which is a separate agency within the portfolio. That is because, as I see it, ABS operates a quite definable and separate function and is responsible for a range of IP ‘products’ which are distributed with various degrees of cost recovery. 
30. The test is whether the statutory framework, the policy drivers, the transaction types and the IP issues and difficulties, etc. faced by an agency are the same or different to the parent Department. These are all aspects that you will drill down to under the methodology, so you may need to re-evaluate your choices at some stage in the process. 
31. At one extreme, an IP Policy and associated practices might apply to an entire Department, together with its outrider organisations. At the other extreme, the IP Policy may be confined to a particular program or activity within an agency. A further possibility is that an outrider body may adopt, in general, the IP Policy of the parent Department, but this would be read with supplementary policies for particular activities of the outrider. 
32. The methodology proposed in this paper should work regardless of the program or organisational level at which the IP review is conducted. For convenience, I will refer simply to an ‘agency’ in the remainder of the paper. However that should be understood as a reference to the chosen organisational or functional unit. 
Legislative Framework

33. Management of an agency’s IP is influenced in a fundamental way by its legal status, and any legislative constraints that apply - either generally, or specifically to the agency, or by virtue of its legal status. 
34. There may be legislation affecting the agency’s operations, or legislation that applies to it or that it administers, which will have particular impacts on:

· the transactions or activities it engages in involving IP; and/or

· the way the agency manages those transactions or activities - in particular the choices it makes about how to allocate IP rights in those contexts. 

35. For example, there may be specific secrecy obligations in legislation which impact on management of IP by the agency. Conversely there may be statutory obligations to publish or divulge certain material (i.e. IP subject matter). For public sector agencies there may be requirements based on statute which impact on the selection of third party IP providers (or users) and the management of contractual and monetary aspects. For a statutory body there may also be specific provisions for protection of the name under which it operates. 
36. Where the agency undertakes commercialisation activities (which generally involve dealing in IP), the IP review should also consider the legal and constitutional capacity of the agency to undertake such commercialisation. 

Policy Framework
37. The next thing to research is the policy framework in which the agency operates. I’ll say why in a moment. But first let me say something about the range of policies that you might want to examine. I find it helpful to break them down into 5 groups, which we might illustrate as follows. 
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38. An IP management review should not be conducted in isolation.  IP management should be seen in a broader context - as an aspect of corporate governance.  
39. Any IP strategy must relate to or overlap with: 

· People Management - because IP is generated by people and used by people

· Image Management - because some forms of IP are specifically adapted to protect image or brand; 
· Knowledge Management - because there are numerous IP issues around IT strategic planning, document and record management and corporate know-how; 
· Assets, money and contracts - because IP is an asset, albeit intangible; it has a value that can be quantified in some cases; and dealings attract the accountability obligations; 

· Risk Management - because there are risks to an organisation flowing from its actions, or failure to act, in relation to IP (including risk of lost opportunity). 

The above policy areas are examined in Scenario 2 of the Case Study, and mapped against IP Principles 1-10 - see Case Study, Exhibit B. 
40. It is worth examining these policy areas in a little more detail, in order to draw out some of the many ways in which an IP policy interacts with them, and they in turn impact on IP management. In the following sections I enumerate some of the ways in which an agency’s IP strategies interact and overlap with corporate strategies in other key areas. 

41. People management policies may interact with an IP Policy in many ways, including the following: 
· IP is generally the result of human creative effort; i.e. people create IP - see also under ‘knowledge management’ below

· a modern, knowledge- and service-based organisation should provide the intellectual inputs, tools and resources to support the creative efforts of its people

· agencies should show they value the results of those creative efforts, including by respecting moral rights where appropriate; a moral rights policy should form part of agency IP Guidelines

· new employees could be asked to acknowledge the moral rights policy at the same time as they acknowledge / give undertakings re: privacy, confidentiality, conflict of interest, acceptable internet and email use, security, responsible (including non-infringing) use of software, etc

· similar acknowledgements / undertakings may be required from Contractor personnel engaged in the performance of services for an agency

· arrangements re study leave, LWOP, staff exchanges, academic publications, etc, should clearly specify ownership of any IP created; and provide for licences as appropriate

· it is important for some agencies to recognise (by attribution and/or appropriate tangible rewards) the creative contribution of staff to the agency’s intellectual capital or corporate image

· agencies should identify resources and promote availability of training to facilitate the role of agency staff in managing IP.

42. Image management policies may interact with an IP Policy as follows: 
· some forms of IP are directly employed to promote the image of the agency or the Commonwealth, and/or to protect associated insignia or brands

· even where there is not a commercial purpose an agency may deploy its IP rights in order to protect the integrity of its publications, i.e. to prevent them being misrepresented or improperly attributed.

43. Knowledge management policies may also interact with an IP Policy as follows: 
· This broad area includes IT strategic planning, document and record management and corporate know-how

· corporate know-how may ‘crystallise’ as a category of material under some ‘IP Regime’ (e.g. copyright; confidential information)

· however some knowledge always remains ‘informal’
: ‘informal’ know-how may be too commonplace or fluid to be captured as IP, so leveraging it depends on retention of staff

· a records and document management system (RDMS) is an important area of knowledge management;  An RDMS may serve in part as an IP register

· an IT strategic plan is also an important area of knowledge management:

· a lot of important IP is IT-related

· some of the more complex IP issues arise in an IT context, because of the capacity of computers to copy and communicate documents, and to manipulate information to create derivatives, giving rise to complex layering of foreground and background

· licences for software and digital data products must be managed carefully to lessen the risk of infringement; may need to catalogue licences (perhaps part of an IP / assets register)

· there are related issues of privacy, security, acceptable internet and email use, responsible (including non-infringing) use of software

· IT managers may adopt ‘open source’ software, but IP and product warranties may be problematic.

44. Contract, financial & asset management policies may interact with an IP Policy: 
· in dealing with contractors, clients and business partners, an agency should make sensible strategic decisions about the allocation of IP rights (including ownership and licence rights)

· IP is a form of property, albeit intangible

· thus it attracts accountability obligations as an asset under the FMA Act (s.44) and the CAC Act

· it has a value that can be quantified in some cases

· there is substantial overlap between IP and ‘intangible assets’; however, they are not completely congruent, because:

· not all intangible assets ‘crystallise as a form of IP.  Notably, there is a layer of corporate know-how residing in personnel, which does not qualify as confidential information and does not fall under any IP regime

· some IP subject matters are not counted as intangible assets under current accounting rules because of difficulties in valuation

· any contract to procure a product or service or to develop a solution (eg an IT system) for the benefit of the agency will typically involve the acquisition or development of IP 

· a decision not to claim all the IP rights may achieve favourable pricing; note that this is an indirect reflection of value 

· where appropriate, an agency may make money by the sale of products embodying IP, or by incorporating IP as part of a service delivered to a client or customer

· for agencies engaged in commercialisation, IP is an important factor in distinguishing an agency’s products or services from those of competitors, and an important source of leverage to create competitive advantage. 

45. Finally risk management policies may interact with an IP Policy: 
· loss of ‘IP’, e.g. failure to register patent or leaking of confidential information into public domain

· liability to third parties for infringement, especially in relation to software

· third party infringement of agency IP, e.g. ‘branding’ deceptively similar to agency programs

· asserting control of IP unnecessarily or too closely so as to deprive industry and other target groups

· lack of guidance and encouragement of staff which may stifle innovation 

· inability to properly identify and value IP 

· possibility of disposing of IP without a sound process to assess value and ensure probity 

· loss of control over IP assets that are central to the work of the agency 

· failure (or delay) in achieving potential benefits from leveraging IP appropriately, including agency, industry and broader social benefits

· in summary: there are risks to an agency flowing from its actions, or failure to act, in relation to IP (including risk of lost opportunity, potential loss of certain IP from failure to register in time, and risks of litigation for infringement - either by the agency or by third parties using the agency’s materials improperly).

46. In summary, these are the key points to bear in mind about the relationship between an IP Policy and the broad areas of corporate governance: 

· you may conceive of an IP Policy as organically connected to other major policy drivers applicable to the agency; 

· it may be well that a number of aspects of the IP Policy will already be there, tucked away in Chief Executive Instructions (CEIs), HR management, branding strategies, the IT strategic plan, contracting strategies and risk management, etc. 

· one of the very first things you would do in undertaking an IP review is to gather all the policy documents relevant to corporate governance of the agency; 

· conversely, the IP Policy you develop may inform a need for changes to aspects of those other policies;

· your IP Policy is arguably just as important as any of those other areas of policy. 

47. An IP Policy may vary considerably depending on the nature and objectives of the agency.  For example there are different policy drivers for agencies involved in policy development, regulatory action, program/service delivery, research and/or development, education, cultural matters or historical preservation. 

Activities
48. An IP Policy should examine a range of typical ‘activities’ or transaction types in which the agency engages, where IP is dealt with i.e. where choices have to be made about the allocation of IP rights. 

49. The activities in which an agency engages will flow largely from the legislative and policy framework discussed above. In particular, different ‘activities’ are likely depending upon whether the agency is principally concerned with policy development, programme delivery, research, training, the preservation of culture or history, etc. 

50. Some examples of ‘activities’ are listed below: 
· engaging a consultant to review the agency’s HR policy; 

· licensing in a commercial-off-the-shelf (COTS) software product; 

· contracting with an ICT service provider to customise a system to better meet the needs of the agency; 

· research involving use of third party IP; 

· cataloguing and/or valuing IP; 

· publication on the agency’s website of material designed to inform the public, and equip people to make better decisions about, for example: their health, financial management, travel, lifestyle choices, etc. 
· granting permission for a researcher and/or publisher to reproduce agency material in a publication; 

· arrangements for multiple subscribers to use and contribute to a database; 
· hiring of ICT contract personnel to, for example, maintain systems and provide help desk support; 

· service delivery to clients or target groups of the agency; 

· funding a charity or community organisation to develop and deliver a programme for the benefit of a particular community or target group; 

· instructing a patent attorney to draw up a specification and lodge an application for a patent; 

· providing materials and assistance to a staff member to assist in preparation of a thesis or publication; 

· acquiring training from a specialist provider, e.g. training of ICT staff in the PRINCE( methodology; 

· collaborating with an industry or professional body (including the use of trade marks or insignia in association) to conduct a public competition, promotion, event or exhibition involving material borrowed from third parties; 

· sale of products or services embodying agency IP, either on a cost recovery or a fully commercial basis; 

· entry into a research joint venture with industry, university and other government bodies; 

· licensing of products or technology developed by the agency; 

· disposal, i.e. assignment of IP which does not need to be retained by the agency. 

51. These examples are not exhaustive. It should however be apparent from the examples given that ‘activities’ can be framed by some or all of several factors or discriminants: 

· a type of relationship (who?); 

· a type of IP subject matter (what?); 

· which is at a particular stage in its life cycle (when?). 

I expand on these factors in the next few paragraphs. 
52. Activities may involve IP relationships with: 

· staff; 

· advisors; 

· suppliers; 

· business partners; 

· other government agencies; 

· clients / customers; 

· distributors; 

· general public; 

· target groups in community; 

· other stakeholders. 

53. Examples of IP subject matters which could be dealt with in an ‘activity’ are listed at para.12. 

54. Finally, ‘activities’ may involve dealing in the relevant IP subject-matter at a specific stage in its IP life cycle. Examples follow: 
· develop; 

· procure; 

· recognise; 

· catalog; 

· protect; 

· use; 

· share / commercialise / dispose / public access; 

· improve; 

· defend; 

· accounting / reporting. 

55. As noted above, ‘activities’ can be seen as contexts in which choices have to be made about the allocation of IP rights. Making appropriate choices will involve a consideration of the three factors identified. 

The ‘relationship’ and ‘life cycle’ aspects of ‘activities’ are examined in Scenario 2 of the Case Study, and mapped against IP Principles 1-10 - see Case Study, Exhibit B. 
56. Note that a key relationship is that between an agency and any natural persons who are the authors of copyright material developed for the agency. They may be staff of the agency or of a third party. An IP Policy should encompass the agency’s policy on the recognition of moral rights in materials created by its staff, and those of contractors. 

Purposes which drive IP management choices

57. Next to finally, for each significant activity or transaction, you will want to focus on the agency’s purpose(s). That is, the purposes of the agency that are relevant to that specific activity. These can usually be distilled from the overall legislative and policy framework of the agency discussed above. 

58. The purposes which underlie dealings with IP by a Commonwealth agencies in a particular activity are manifold. Possibilities might include: 
· to make money by sale of products embodying IP, or by incorporating IP as part of a service delivered to a customer; 
· to procure a product or service or to develop a solution (e.g. an IT system) for the benefit of the agency; 
· to defray acquisition / development cost in relation to a solution or application or research intended initially and/or primarily to meet agency needs (i.e. a combination of the preceding two situations);  
· to assist Australian industry; 
· to subsidise a particular target group of consumers;
· to promote the image of the agency or the Commonwealth, and/or to protect associated insignia or brands; 
· to prove a point, e.g. that a particular technology or approach is viable; 
· to disseminate important messages to the community or particular communities; 
· to protect the integrity of agency or Commonwealth material; 
· to prevent proliferation of material that needs to be protected; 
· to develop a product or service that embodies a standard, or promotes inter-operability in a particular sector or field; 
· to comply with an obligation, e.g. a statutory requirement that a particular category of material be published or tabled; 
· to recognise (by attribution and/or appropriate tangible rewards) the creative contribution of staff to the agency’s intellectual capital or corporate image.
 
The agency’s possible ‘purpose(s)’ in dealing with IP in a particular activity are considered in the Case Study - see Scenario 5: Enter the Meta Quantum Digital Cryptex. 
Resources and tools
59. Finally, the IP Policy should include or contain a link to resources and tools which support the achievement of the agency’s purpose(s) in the context of its activities. 
60. Under this heading, consideration might be given to such things as: 
· adoption of appropriate IP clauses in the agency’s standard contract forms, dealing flexibly with IP ownership and licence rights; 

· standard copyright notices on publications and on websites, asserting copyright and putting appropriate boundaries around the licence that users are given to download and re-use the relevant material; 

· in the context of websites - a range of IP-related processes including click-wrap agreement forms, linking and embedding practices, metatags, protection for the domain name, etc; 

· special rewards for staff in recognition of exceptional contributions to the agency’s IP, e.g. a suggestion scheme; 

· availability of training in IP law and practical management; 

· availability of other sources of advice on IP issues arising in particular transactions; 

· standardised procedures or checklists, such as in relation to sign-off of certain transactions, or identification and registration (where appropriate) of IP subject matter; 

· an IP register. 

A general purpose template for an IP Register was attempted in Case Study EXHIBIT A: IP Register for The Force. However, note that it may be more sensible to catalogue (and possibly value) IP rights in conjunction with systems for contract management, knowledge management or asset management. 
61. Agency staff who are managing IP will require an understanding of how different IP regimes operate to protect IP subject matters relevant to the agency, how those regimes overlap, what sort of protection is appropriate for a particular context, and what needs to be done to secure protection. An IP Policy might include such guidance, and/or reference whole-of-Commonwealth guidance for some purposes. 
62. The Policy document might usefully incorporate a bibliography of general sources relevant to IP management. 

See for example the Bibliography at the end of the Case Study - Answers version. 
Last word

63. Finally, understand that the task of developing policy and procedures is not one that is accomplished once, with finality.  The development, implementation, review and refinement of IP management policies, the practical guidance and associated contract templates, and training in this, is an iterative, ongoing process. 
64. For this reason one ‘resource’ that an agency may consider establishing is a designated IP officer with responsibility for ongoing management of IP issues affecting the agency, and ongoing review of its IP Policy. 

ANNEX - Methodology for an IP Review and development of an IP Policy
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� 	Strictly, confidential information is not a form of IP, since it is not a proprietary right.  For that reason, in drafting a contract it is almost always preferable to deal with intellectual property and confidential information in separate clauses.  On the other hand, agencies should cover confidential information as part of any comprehensive IP Policy. 


� 	Probably the first medium, though so far as we know copyright was not recognised in the stone age. 


� 	In the case of confidential information, the term ‘owner’ may be read as a reference to the person to whom an obligation of confidentiality is owed.


� 	That is, it resides in the techniques, skills and know-how of people.  Where possible it should be converted to a recognisable form of intellectual property.  But so long as it remains intangible it can only be leveraged by retaining those people, and by encouraging them to share their knowledge within the agency and to use it for the agency’s purposes, whatever they might be. 


� 	Australian Standard AASB 138 ‘Intangible Assets’ excludes certain things, such as ‘internally developed mastheads, publishing titles and customer lists’.  The standard provides that an intangible asset will be recognised only if:�(a)  it is probable that the expected future economic benefits that are attributable to the asset will flow to the entity; and�(b)  the cost of the asset can be measured reliably. 


� 	List adapted from the IT IP Guidelines. 
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