29 November 2012

Full Federal Court decision on public interest immunity
In Spencer v Commonwealth of Australia [2012] FCAFC 169 (Spencer) a Full Court of
the Federal Court refused an application for leave to appeal against an order
upholding a class claim of public interest immunity (PII) over certain Cabinet
documents. This decision confirms the significant protection from disclosure
accorded to such documents.
Background
Spencer concerned an application for leave to appeal against an order, made by the primary
judge (Emmett J), upholding a PII claim over certain ‘Cabinet documents’.
The documents in question, significantly, were not comprised exclusively of documents that
directly revealed the deliberations of Cabinet. They also included documents submitted to
and considered by Cabinet, and documents brought into existence for the purpose of
preparing a submission to Cabinet (at [42]). The primary judgment concerned 7 ‘sample’
documents – the parties having agreed during the course of the hearing that a determination
on these 7 documents would resolve the entire class claim.
The decision
A Full Court of the Federal Court (Keane CJ, Dowsett and Jagot JJ), in a unanimous
judgment, refused the application for leave to appeal.
The Court reviewed prior decisions relating to PII and affirmed the following general
principles (at [28]–[40]):
— Cabinet documents, as a class of documents, are prima facie entitled to protection from
disclosure. This, however, does not entitle them to absolute immunity: any PII claim
would need to be weighed against the competing public interest in the proper
administration of justice.
— While documents recording deliberations of Cabinet have ‘a pre-eminent claim to
confidentiality’, other documents, including ‘papers brought into existence for the
purpose of preparing a submission to Cabinet’ and ‘documents and communications
passing between a Minister and the head of his department relating to Cabinet
proceedings and material prepared for Cabinet’ are also prima facie entitled to PII
protection.
— In assessing whether there is cogent evidence of the grounds for making the PII claim
for the class of documents, due weight is to be given to an assertion made by a

responsible representative of government that there is a public interest that would be
placed in jeopardy by the production of the documents. Further, if such cogent evidence
exists and there is no apparent basis for concluding a ‘sufficient demand of justice’ for
disclosure of the document, having regard to its importance to the resolution of the
proceedings, there will be no warrant for inspection of the documents by the judge
resolving the claim.
In rejecting the applicant’s claim, the Court made a number of observations, including the
following:
— The applicant had not adduced any evidentiary support for its claim that a strong case
had been made out for the production of the documents (at [37]; see also at [56]).
— The primary judge did not inspect the documents, as he was satisfied that the
documents fell within the classes identified in the affidavits and that the claims for PII
were supported by cogent evidence. Further, the documents were of only possible
marginal relevance to the applicant’s case (at [39]–[40]).
— The Commonwealth’s discovery of the documents did not imply they had sufficient
importance to the applicant’s case to outweigh the public interest in protection from
disclosure (at [51]).
— The primary judge was entitled to take the Commonwealth’s evidence, primarily an
affidavit from the Secretary of the Department of the Prime Minister and Cabinet, at face
value, as it had been admitted without objection and no application was made to crossexamine (at [54]). This evidence was sufficient (at [55]) and it was not necessary for a
minister to give evidence in support of the Commonwealth’s claim.
— The applicant could not ‘resile’ from the agreement that resolution of the claims in
respect of the 7 sample documents would resolve the entire claim (see at [12]–[13],
[59]).
Implications for Commonwealth agencies
This decision highlights the fact that Cabinet documents – a category that is not comprised
exclusively of documents that directly reveal Cabinet deliberations – will be accorded
significant protection from disclosure.
The decision also highlights some useful procedural aspects of making a successful PII
claim. For example, an affidavit from the Secretary may suffice as supporting evidence;
evidence from a minister may not be required. It may also be useful to secure agreement
from the other party – where possible – to having its claim determined on the basis of a
small number of ‘sample’ documents that are representative of the broader claim.
The Commonwealth was represented by Tom Howe QC and Andrew Berger and AGS was
instructing solicitor.
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