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Serious invasions of privacy in the digital era: ALRC tables final report 

Following a complex inquiry that involved 2 consultation papers, 134 submissions and 
69 face-to-face consultations with stakeholders, the Australian Law Reform 
Commission (ALRC) tabled in Parliament its final report on Serious invasions of 
privacy in the digital era (Report 123, 2014) on 3 September 2014.  

The report is the result of a reference given to the ALRC in June 2013. The ALRC makes a 
number of recommendations on both the prevention of, and remedies for, serious invasions 
of privacy. The core task given to the ALRC under the Terms of Reference for the inquiry 
was to consider the detailed legal design of a statutory cause of action for serious invasions 
of privacy. 

Key recommendations 

A new statutory cause of action 

The report sets out and analyses a detailed legal design of a statutory civil cause of action 
for serious invasion of privacy. The ALRC has recommended that the cause of action should 
be included in a new, stand-alone Commonwealth Act and described as an action in tort. 

A plaintiff would be required to prove that his or her privacy had been invaded in one of the 
following ways: 

– intrusion upon seclusion 

– misuse of private information. 

The report also recommends a number of defences and exemptions for the new tort. 
Recommended defences include the following: 

– the conduct was required or authorised by law 

– express or implied consent has been given 

– absolute privilege 

– the publication of public documents 

– fair reporting of proceedings of public concern. 

The ALRC also recommended that there should be an exemption for children and young 
persons under an age to be specified in legislation. 

The report recommends monetary and non-monetary remedies for an action for serious 
invasion of privacy, including damages, an account of profits, injunctions and the delivery up 
and destruction or removal of material. 

Other recommendations 

The ALRC also made a number of other recommendations that would strengthen the privacy 
of individuals in the digital environment, including the following: 
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– amending legislation to enable a court to award compensation for emotional distress  
in an action for breach of confidence that concerns a serious invasion of privacy in 
certain circumstances, if a statutory cause of action for serious invasion of privacy is 
not enacted  

– enacting Commonwealth surveillance legislation to replace existing State and 
Territory surveillance device laws to ensure consistency throughout Australia 

– enacting uniform State and Territory legislation to create a tort of harassment, if a 
statutory cause of action for serious invasion of privacy is not enacted 

– extending the Privacy Commissioner’s powers to investigate complaints about 
serious invasions of privacy and to make appropriate declarations.  

While not the subject of a formal recommendation, the ALRC has also suggested that the 
current small business exemption under the Privacy Act 1988 be reviewed or that alternative 
measures be considered to encourage the protection of personal information by small 
business. 
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Important: The material in Express law is provided to clients as an early, interim view for general 
information only, and further analysis on the matter may be prepared by AGS. The material should not be 
relied upon for the purpose of a particular matter. Please contact AGS before any action or decision is 
taken on the basis of any of the material in this message. 
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